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AT&T COMMUNICATIONS

2.9. DEFINITIONS (continued)

TARIfF f.C.C. NO.2

Central Office - a Local Exchange Company location from which it fiJmisheI
telecommunications services.

Sx

Sx

Channel - an electrical tranamiJSioD path for oommUDications between two points.

Charae Number - refers to the delivery ofthe calling party's billing number in a Signaling
System 7 environment by a Ioca1 exchange carris' to any interconnecting carrier for billing or
routing purposes, and to the~ delivery of lUCh oombec to end users.

Company - American Telephone andT~ Coo1puy, Intenuie Diviao. (AT&T
Communications), its ConaJrring Carritn, Connecting e.tniers, lIIId its Other Participating
Carriers, either individually or collectively.

Component - a basic element used to provide WATS.

CouDectilll Arrangelltellt - the equipment provided by the Company for the direct electrical
connection ofCustomer Equipment to AT&T 800 Service or AT&T WATS.

Convenion - a Customer requea to (I) cIIanee to a different ssvice area, (2) change ofthe
AT&T 800 Service telephone DUJOOer. or (3) leplnting or oombining AT&T 800 Service
hunting arrangements.

COIlUtry Access Capahility - a tam that denotes the owneaa network control arrangement which
allows a Customer to IUbtaibe to AT&T 800 Sa'vioe-Ovcneu from a given overseas country
and specify the number ofsimultaneous calls wbich this C«npany will 8Itempt to oomplete from
that country to a service group.

C-Customer - the Den'........ ,.., ......... , • tpyice,....... 4hutly or tbroy,b ap
agent:.-t .

Customer EqBipllletlt - terminal equiplDent, a nu\tiline terminating system or protective circuitry Sx

located at a non-Company premises.

Customer Premises - a location wh«e savice i'terminated. h includes the premises ofa
Customer or User.

Customer-Provided Commllniemo. Systeaa - Customer-provided dedicated private line channels
and equipment (e.g., microwave or oabIe system) fumisbcd b CXliIM.,nic:ation, between
premises.

Customer-Provided Test Eqloip_t -1lOIK:ompany Customef' tat equipIncnt which is located at
the Customer's premises and used for the detection and/or isolation ofa OOIIIlIIUnk:atioos service ..
~ Sx
:II: Maf.ee'W fI~ u_r t'r•••mltbJ N •. 9fjHIl ...f«rnI g ,\rrH 11. 1991; .........herky ot8p«laI Pe~.iWoI:IJ'tJ.. 96-1.1$#.
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JURlSDlCfION

The Federal CollUlUlicatioos Coounilsion (''FCC") issued its MllII1Ol8Ildum Opinion and

Order, Joint Petition for DecJoralory Ruling 0II1he Assignment ofAccounts (Traffic) Without the

Associated CSTP II Plans Under AT&:TTariffFC.C. No.2, File No. CCB!CPB 96-20 (Oct. 17,

2003) ("Declaratory Ruling'') (IA ----->, on 0dDber 17, 2003. PlftUMt to 47 U.S.C. § 402(a),

AT&T filed a timely petition for review of lbat final order on December I, 2003.

ISSUE PRESENTED

Whether the FCC's DeclaroJory Ruling is arbitrary, capricious, an abuse of discretion, or

otherwise contrary to law.

RELEVANT STATUTES AND REGULATIONS

Section 203(c) of the Communications Act, 47 U.S.C. § 203(c), provides:

(c) No carrier, unless otherwise provided by or under authority of this
chapter, shall engage or participate in such commllllication unless
schedules have been filed and published in accordance with the
provisions of this chapter and with the regulations made theremder;
and no carrier shall ... (2) refund or remit by any means or device any
portion of the charges so specified, or (3) IlJI:tend to any person any
privileges or facilities in such cornmwrication, or employ or enforce
any classifications, regulations, or practices affecting such charges,
except as specified in such schedule.

STATEMENT OF 11IE CASE

This is an appealliom. Declttratory RMlJng or the FCC that held (1) that AT&T's 800

service tariff provided it with no proteclion against wMt the FCC assumed was a scheme to

defraud AT&T out of tariffed c:b8rIoJ for its service-t (2) lbat AT&T'5 lIttempt to protect itself

was therefore a violation of Section 203(0:) of tile CommmiaIions Act.

rDuring the period at issue, AT&T's 800 service was provided under a tariff that allowed

the "transfer or assignment" of 800 service to a new customer only if the new customer "agrees

to assume all obligations of the [(lXittingJ aJlItool« at the time of tile tr8rISfer,"JAT&T'S tariff
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8lqJerimang whatever delays arose in filling the order.

('";. The Inp C_....iel-CCI-PSET~ Winback & Conserve Program, Inc.,

One Stop Financial, Inc., Group Discounts, Inc., and 100 Discounts, Inc. were all formerly

resellers of AT&T's 800 services md« nine CSTP II plans. These companies are referred to

collectively as the "Inga Companies" Manse they were all owned and controlled by Mr.

Alfonse Inga Id. at0
The Inga Companies had committed to aggregate S54 nllioo per year of inboWld WATS

services under the nine CSTP II pI$Js that are the subject of this procooding. Id. at' 2. This

volume of traffic qualified for a disoount of 28 pen:«lt off AT&T's regular tariffed IlIles,

consisting of a 23 percent diSOOlalt WIder the CSTP II plan and an additional S percent discount

under AT&T's tariffed Revenue Volume Pricing Plan ("RVPP'). Id.

In October 1994, the Inp Companies and a newly formed colnPaRY, Combined

Companies, Inc. ("CCI"), entered into a c:ontrad whidl provided, among other things, for

transfers of the Inga Companies' 100 service to CCI and lhen to another reseller, Public Service

Enterprise, Inc. ("PSE"). See Declaratory Ruling '" 3-4. First, the Inga Companies Igfeed to

transfer, using AT&T's '"Tnm£es ofservice Agreement" C'"TSA") fonns, all their CSTP II plans

to CCI in exchange for 80 percent of the larger disoolmts that CCI expeded to obtain from

AT&T as a result of the larger vob_ of trlIffi(; that CCI hoped to bave when it consolidated the

plans of the Inga Companies with the pl_ of other resellers. Id. at" 3. Second, the Inga

Companies and eel agreed that CCI would use its best efforts to oonsolidatll the nino CSTP II

plans into a new contract tariff to be negotiated by CCI with AT&T or, if those negotiations were

unsuccessful, to place the tnIffic MSOCiated with the tnlnsferred plans onto an existing Contract

covers its expenses and provide itselfwith a profit.
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TariffNo. 516 ("eT 516') between AT&T and PSE. Id. at' 4.'

In December 1994, the lop Companies and CCI executed and submitted to AT&T nine

Transfer of Service Agreement forms requesting that AT&T pennit the transfer of the nine Inga.

Companies' CSTP II plans to CeI. PursUlUlt to § 2.1.8 of AT&T's Tariff, CCI agreed to assume

all the liabilities associated with the loga Coolpanies' 800 service. See Declaratory Ruling ,- 3.

AT&T initially objected to the ttansfer of these plans to CCI unless CCI provided a security

deposit because CCI was a new company with no assets, no credit history, and no prior dealings

with AT&T. However, the transRir to CCI was subsequently effected without a deposit pursuant

to a May 19, 1995 order of the United States District Court for the District ofNew Jersey.6 (As a'

result, the Inga Companies' nine CSTP II plans were transferred to Cel, and the FCC assumed

for purposes of its Declaratory Ruling that "eCI was the legitimate transferee of the Inga

Companies' CSTP II!RVPP p1annnd tile customer of AT&T." Declaratory Rllling,- 3 & n.19.7 f
It is the second proposed t....rer of the 800 service associ.ted with the nine CSTP II

pllUJll that is the subject of tile FCC's Declaratory Ruling. On January 13, 1995, after CCI was

unable to negotia.te its own new oootrect teriff with AT&T, CCI and PSE jointly executed and

submitted to AT&T nine "Ton.fer ofService Agreement" fonns, one for each of the nine CSTP

II plans, requesting AT&T to transfer "all BTNs" or billed telephone numbers for eech plan

(with two specified exalptions for eadt plen) from CCI to PSE, See Declaratory RIlling ,- 4;

l By its terms, CT 516 was availllble to any similarly situ8*ed c:ustomer for a period of 90 days
followinjl the October 20, 1993 effective dIU of the t.-iff. CT 516, § 6.1. Because that 9O.day
availabihty period had expired ill Jlnmry 1994, the Inga Companies and CCI were no longer
eligible to subscribe dirootly to CT 516.

6 DecllUatory Ruling, " 3, 5; I...eua- Order, CorrtbiJIed COfIIIJQI'ies. Inc. v. AT&T Core., Civil
Action No, 95-908 (D.N,], filed May 19, 1995) ("Elm District Court Opinion"), Exhibit B to
Petition for Declaratory Ruling (JA----.J.

7 See also AT&T Corp. v. W!nbcJc.t of Conserve Program. Inc., 16 FCC Red 16,074, 1'1 7, 11
(2001) (finding that all of Wlnbect & CMSCI've's CUItomen were flInsferred to CCI whllll its
CSTP II pllUJll were transferred to CCI pursuant to tblIir December 1994 agreement, and that
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TnmIfa- of Service AgJ_ioelit and NotifiClilion fOOlll, Exhibit H to Petition for DeclllI:IItory

Ruling (JA -----.J. (At the bottom ofeIdt of these traosfa- ofservice forIDli, a htndwritten~on

requested that AT&T move the "traffic only" 01\ each plan from CCI to PSE and. keep the plan

itself, including all associated commitmmls and liabilities, with CCI. Id CCI and PSE thereby

sought to move all of the revenue producing telephone numbers in the nine eSTP II plans to

PSE, but leave all of the obligations arising .... those pI- with c'lJ
AT&T denied this secood proposed trlnsfer to PSE on JaulIIY 27, 1995. AT&T

objected to this requested trlnsfa- of tIllepbme nlmbers to PSE without the associated CSTP II

plans on two groll:lds! First, the "'I'rmsfa- or AssigJ*_It" provision in Section 2.1.11 of

AT&T's tariff did not II1l0w the trmsfilr of WATS service to a new customer II:lless the new

customer agreed to assume "all obligations" of the former C\IIloInIlr, which PSE had not done.

See Declaratory Ruling at n.26. Scloond, AT&T objected that the proposed "traffic only"

transfer violated the "Fraudulent Use" provision in Section 2.2.4 of the tariff. In J*iicular,

because eCI would have trmsferred aU the nwenue producing telephone numben to PSE

without any of the accompanying obligations of the cuaomer meier the CSTP n P!IIIS, and

because eCI would have had DO rev_ or odIer~ of meeting its obligatiOllll Wlder those

plans, the proposed transfer had the IUflOSC and effllCl of avoiding, in wbole or in pw:t, liability

for tariffed shortfall and/or early termination dtarges UDder the plans. Id

4. The Prou.edinp Below. In February 1995. the Inga CompInies and CCI brought

suit against AT&T in the United S... Distri<:t Court for the District of New Jtney and

challenged AT&T's refusal to effect tithec of the JlIllIlO8ed ua.fen. See Declaratory Ruling'

"after that date. [Winback .t eo.-ve)~ to provide inkYstaIe communications services'~.

• AT&T also initill1\y obI::: to this ~a- on the gro.md" CCI _ not the CUItomer of
record for the plans, and _ not 8UIhorized to tnmsfer the tnIftic. Declarmory RJdlng , 4.
That objection was IJlOOled wbm the pi-. MIle b_fi:lifd filllIl the Inga CODlplIIIies to CCI.
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Tl'lIIJSfer of service Agm:ment and Notificalion fOlT\1S, Exhibit H to Petiuon for Declaratory

Ruling (JA -.-J. At the bottom ofeadI of these transf« of service forms, a handwritten not$ion

requested that AT&T move the "lraffie only" on eadI plan from CCI to PSI! and keep the plan

itself, including all associated commitments and liabiliues. with eel. Id eel and PSI! thereby

sought to move all of the revtJlue producing telephone numbers in the nine esTP II plans to

PSI!, but leave all of the obligations arising under those plans with CCI.

AT&T denied this second proposed tnlnsfeJ to PSI! on JanlllllY 27, 1995. AT&T

objected to this requested transfer oftdephone manbel's to PSI! without the usociated eSTP II

plans on two grounds.B First, lhe Wfransfer or AssigmDelIt" provisioo in Section 2.1.8 of

AT&T's tariff did not allow the transf« of WATS service to a new customer unless the new

customer agreed to asswne "all obIiptions" of lhe fonner cuAomer, which PSI! had not done.

See Declaratory Ruling at 0.26. Sooond, AT&T objected that the proPQSed ''tramc OII1y"

transfer violated the "Fraudulent Use" provision in Section 2.2.4 of the tariff. In pIIrlicular,

because eCI would have 1ransfened all the revenue producing telephone numbers to PSE

without any of the accompanying obligations of the customer ... the CSTP II plans, and

because CCI would have had no revfltue or other _ of meeting its obligations under those

plans, the proposed transfer had the purpose and effect ofavoiding, in whole or in part, liability

for tariffed shortfall and/or e.iy tcIrmiIIaUcu dIarges IIlIder the plans. ld

4. The P.-.-edinp Belew. In February 1995, the log.C~es and eel brought

suit against AT&T in the United States District Court for the District of New Jersey and

challenged AT&T's refusal to effect either of the proposed tr8nsfen:. See /J(rolaratory Rull/lg 'I!

"after that date, [Winback &; Conserve) cealed to provide interstate oommunicalions services'').rsAT&T also initially objected to Ibis lnInsfer on the g,ound that CCI was not the customer of
record for the plans, and hence _ not authorized to tIInsf« the trame. /J(roltvatory Ruling' 4.
That objection was IJIOOted when the 'pIans were transfilmld from the Inga Companies toc~ ,
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Customer for any obliglllions existing at the time of transfer or
assignment. These obligations include: (1) all outstanding
indebtedness for WATS, and (2) the Wlexpired portion of any
applicable minimwn payment period(s).13

The FCC here agreed with AT&T 1haIthis section did not require tho proposed transfer

from CCI to PSE. The FCC stated, 00I'nlCdy, 1haI "section 2.1.8 ofAT&T's tariff provided that a

customer could transfer 'WATS' to a 'new customer' 0I'I1y if the new customer conftrrned in

writing that it agrees to assume all obIiglllions of the fonner customer at the time of transfer or

assignment." Declaratory Ruling, '119 (emphasis added). The FCC fiB1her ICknowledged that

PSE had not asswned tbese liabilities, fOl' PSE sought transfer of only the 800 services provided

(the "end user traffic") and had not assumed the "pIIIl'," term and volwne conunitments and

associated termination llnd shortfilliliabilities.

However, the FCC went on to hold 1haI Seclion 2.1.8 somehow "did not address - and

therefore did not preclude or otherwise govern - the rnovemsrt of traffic from one aggregator to

another [that] CCI and PSE so~t to effect in this case." /d. ThaI is plainly wrong. What PSE

and CCI here sought to "effect" wall a transfer or assi!lJlllBlt of existing 800 services under

Section 2.1.8. That is conclusively established by the fa::t that CCI .d PSE sought to

implement the proposed transfer by using the AT&T "Transfer of Service Agreement" form,

which was specifically designed for transfers of service under Seeboo 2.1.8 of the tariff and

repeated the requirements ofdIat tariff provi$icm.•0 (Fudtte.-, dIat the proposed transfer from eCI

to PSE did not meet the requirements of Seclion 2.1.8 is confinned by the facl1hal CCI and PSE

had to modity the standard form by adding haDdwritltiD lIOlalions req\llllSting AT&T to move the

13 AT&T Tariff FCC No.2, § 2.U, 14'" revised P. 20 (effedive April 21, 1994), Exhibit 1 to
Petition for Declaratory Ruling (JA ------.J, quoted in JJeckrQ/cry Ruling at n.46 (emphasis
added).

,. See Transfer of Service AgRJement and Notificaticm forms, EJdlibit H to Pelition for
Declaratory Ruling (JA -l.
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''traffic only" for each of lbe telephone nlBl1bers dIat they sought to transfer wbi1e leaving 1he

associated CSTP II plans and lbeit~ obligations ''intact'' wi1h cc.:J
Nonetheless, the FCC appeIIl'S to have held (pervenely) thIIt the proposed CCI-to-PSE

transfer was not subject to Section 21.8 precisely twnuMe PSE .d CCI had not satisfied the

taritrs express precondition to a transfer: dIat PSE assume die associllted liabilities. In

particular, the FCC's appaRIIlt view is 1bat lbere was no "transfer" of 800 service meier Section

2.1.8 because PSE and CCI said 1bat they were ~erringonly "end _ tJlffic" and that eel

would continue to be liable for die IlIriff's 1Ilnn.d volume commitments.

This is nonsense. A transfer of 1he "end user 1IlIffic" lDIer die pI__ is a transfer of the

800 Services provided under 1he 11I-. "End user traffic" - i.e., the calls pltced to an end user

location - exists only because 800 numbers were associated with the end user locations and 800

service had otherwise been estabIiIhed for those localions. The tnnsfer of the ''traffic'' thus

requires a transfer of the 800 8ervk:e (lIld lbe ISSOcillted BOO lIUIIIberI). In this regard, CCI and

PSE expressly request6d that (with two~) .1 the ...oortying 800 numbers ("the BlNs,"

i.e., Billed Telephone Nmnhers) IIId the lespoos.ibility for 110O service to end user locations

under each plan be transfurred to PSE, IIId eel and PSE llttelilpted to effectuate 1hat request by

using AT&T's Section 2.1.8 "ttlnfer of service" fOf1ll5. In short. PSB and CCI plllinly

requested a transfer of inbound "WATS, iDcludiDg the lIStIOciated telephone nmnbers" under

Section 2.1. 8, and under the terms of 1he tariff, this proposed u-fer oouId not occur unless

CCl's liabilities were also tnmsfernlll awI ..·-t by PSE - as they concededly were not.

Beyond that, under lbe FCC's holding, Section 2.1.8 would sene no purpose at all,

contrary to the rule against COIIlIU'uiIlg conInIct or tariff provisions to be nullities or to create

absurdities. In particular, while lbe FCC aclmowIedged that the Jlfoposed service tnnsfers to
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In its opening brief, AT&T showed that the FCC's construction ofboth of tho two tariff

provisions at issue is plainly wrong" The FCC's COIlStruction is not supported by - and, indeed,

is directly contradicted by - the language of tile tariff, and the FCC's construction would produce

absurd results. AT&T Hr. 17-29. AT&T also demonstrated that there was no evidentiary

support for a critical FCC finding. AT&T thus raised no new questions of fact or law that the

FCC had not already had an "opportunity to pass" upon. Rather, AT&T relied on the same

undisputed facts and the same undisputed tariff language that the FCC had already had a full

opportunity to address in its decision. Accordingly, there is no Section 405 preclusion.

n THE FCC CLEARLY ERRED AND OTIIJ:RWISJ: ACfED ARBITRARn,Y IN
HOLDING THAT AT&rs TARIFF PERMITS TRANSFERS OF 800 SERVICE
WITHOUT THE ASSOCIATED UABR..ITIES

There are three separate reasons why the FCC oommiUed reversible error in holding that

AT&T's tariff permitted the transfer of the "traffic" from 800 service plans without the

associated liabilities. First, the holding th8t Section 2.1.8 of the tariff does not "address or

govern" such transfers is clearly erroneous under the plain language of this provision. Second,

the FCC's interpretation of the tariff renders Seaion 2.1.8 meaningless and absurd. Third, the

FCC's conclusion rests on findingl that are not supported by any evidence, much less substantial

evidence. The FCC's Brief bas simply refused to confront most of these points, and its has no

substantial response to any ofthem.

Contrary to the Order's holding, Section 2.1.8 squm:ly "addreu{es]" and

"govem[s]" any transfer or assignment of "WATS, including any lllIlIOCiated telephone

numbers." It provides that such transfers can 0CaJr' only if ("provided that") the tranaferee (here

PSE) agrees in writing to assume "(I) all outstanding indebtedness for the service at issue and (2)

the unexpired portion of applicable minimum service~Here, it was undisputed that PSE

did not assume these obligations. Aalordingly, the FCC adrnowledged that Section 2.1.8 would
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section 2. U .. permits an aggregator to transfer traffic under a [tariffed] plan without

transferring the plan itself in the same transaction" Order, 11 1 (citation omitted) (bracketed

language in original). Indeed, the Order elsewhere expressly states that "[i]n court and before

the Commission, AT&T argues that § 2.U of the Tariff No 2 did not authorize the transfer of

traffic without a plan unless the transferee assumed the original customer's liability." Id, '\[9

(emphasis added).

r;he FCC's contrary claims rest on its mischaTacterization of a single sentence from

AT&T's Opposition below, which stated: "section 2.18.8 states that a customer may transfer its

WATS service (in this case the relevant WATS Il'el'Vices are the CSTP II Plans) to a 'new

Customer' only if the new customer confinns in writing that it 'agrees to assume all obligations

of the former Customer at the time of transfer or assignment...•JFT~T Opposition, pp. 10-11

(JA->. This sentence did not distinguish between "traffic" and the "plans." Rather. after

stating that "in this case the relevant WATS services are the 'CSTP II Plans,'" it distinguished

these "services" from the "obligations" ofthe funner customerJFen when viewed in isolation,

this sentence did not state that Section 2.1.8 applies "only" to transfers of entire plans (with

associated obligations) and not to tnlnsfers of the traffic alone (without these obligatiO?S)J

Rather, the sentence says precisely the opposite.

Further, when viewed in the context of the paragraph in which this sentence appears,

AT&T made it perfectly clear that its position was and is that the proposed transfer of end user

800 "locations" and their "traffic only" - without the associated "obligations under those same

plans" - violates Section 2.1.8. The patllgrIIph in its entirety states as follows:

"CCI ostensibly sought to transfer the traffic - but not the plans themselves - to PSE
under Section 2.1.8 of AT&T's Tariff F.e.e. NO.2. Section 2.18.8 states that a
customer may transfer its WATS service (in this case the relevant WATS services are
the CSTP n Plans) to a 'new Customer' only if the new eustomer confirms in writing
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the transferee voluntarily to assume these liabilities. Under the FCC's holding, therefore,

Section 2.1.8 serves no purpose and is a nullity, contrary to settled principles of contract and

tariff interpretation.

There is no substance to the FCC's argument that Section 405(a) bars consideration of

this claim. The claim is the "necessary implication" of AT&T's argument below that the tariff

prohibits service transfers when the associated liabilities are not assumed. Time Warner, 144

F.3d at 80. By pointing out the illogical consequence of the FCC's ruling, AT&T is not relying

on a new "question of fact oflaw," but merely demonstrating that the "reasoning" in the FCC's

Order is "invalid" (MCI, 10 F.3d at 845-46) and that the FCC's answer to the "original question"

posed by the Third Circuit was "incorrect(]." Time Warner, 144 F.3d at 80.

The FCC's other arguments intentionally miss the point. ~ FCC makes tortured

arguments that parties' rights and liabilities are different when service is transferred with the

associated liabilities than when service is transferred without them. FCC Br. 19. This is true,

but irrelevant.l The point is that, under the FCC's construction of AT&T's tariff, Section 2.1.8

serves no purpose, for transfers of service are otherwise permitted under the tariff, whether or not

the obligations associated with the service are assumed in accordance with the requirements of

Section 2.1.8.B. The illogic of the FCC's reasoning confirms that Section 2.1.8 permits transfers

of service only if the associated liabilities are assumed by the new customers.

The absurdity of the FCC's interpretation is further confirmed by the result it would

achieve when there is an outstanding indebtedness at the time the transfer of service is proposed.

Under the plain terms of Section 2.1.8, the new customer is required to assume the outstanding

debt, enabling AT&T to threaten to suspend or disconnect service if the debt is not paid. By

restrict the number portability rights ofend users.
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